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“Fairness: A Necessary Value in Society”

In Anarchy, State, and Utopia, Robert Nozick presents a theory about justice in

which he states that “the minimal state is the most extensive state that can be justified,” and

holds liberty to be the most important value that a society can have. In A Theory of Justice, John

Rawls argues that there are values other than liberty, such as fairness, that are more important to
guarantee in a society. Rawls’s theory of “justice as fairness” allows a society to be set up for
the most part voluntarily by the people in it, because “it meets the principles which free and
equal persons would assent to under circumstances that are fair... members are autonomous and
the obligations they recognize self-imposed.”” However, in Nozick’s libertarian theory,
individuals can discriminate against other members of society as long as they follow Nozick’s
“entitlement theory.” 1 will argue that Rawls is correct in holding fairness as more necessary in a
society than Nozick’s version of liberty. By using Rawls’s justification for the hypothetical
“original position” and “justice as fairness”, I will show that Nozick’s hypothetical situations that
are meant to illustrate liberty as being more important than fairness fail.

When Rawls discusses his idea of justice, he states that “The justice of a social scheme
depends essentially on how fundamental rights and duties are assigned and on the economic
opportunities and social conditions in the various sectors of society.”® He believes that there

needs to be justice in the background institutions in a society in order for the society to be just
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because the institutions in society have a strong effect on what a person’s place in society will
be.* Rawls’s idea of how to determine what justice requires in a society consists of members
choosing principles of justice in the “original position,” “a purely hypothetical situation
characterized so as to lead to a certain conception of justice.” In the original position, no one
knows their place in society, their social class, their wealth, their natural assets and abilities, or
anything that could influence their decisions of how to come up with principles of justice.’
Rawls’s reasoning for this is that because people in the original position are rational and
mutually disinterested, meaning that they do not take an interest in other people’s interests, “...if
a man knew he was wealthy, he might find it rational to advance the principle that various taxes
for welfare measures be counted unjust; if he knew that he was poor, he would most likely
propose the contrary principle.”” Rawls explains that the reason that people are deprived of this
information is to “exclude(s) the knowledge of those contingencies which set(s) men at odds and
allows them to be guided by their prejudices.”® Therefore, the most prominent condition of the
original position is that people choose the principles of justice behind this “veil of ignorance,”
his justification for this being that it will ensure that “No one is advantaged or disadvantaged in
their choice of principles by the outcome of natural chance or the contingency of social
circumstances” and that these are “the principles that free and rational persons concerned to

further their own interests would accept in an initial position of equality as defining the

4ohn Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 7.
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fundamental terms of their association.”® Rawls refers to this theory as “justice as fairness,”
because since all people are in the same position, and the principles are not made to favor anyone
in particular, the principles are designed from a fair agreement or bargain among the members of
the society.™

In Rawls’s theory of justice, there are two principles that would be viewed as rational in

the original position.

“First: each person is to have an equal right to the most extensive scheme of equal basic liberties
compatible with a similar scheme of liberties for others...Second: social and economic
inequalities are to be arranged so that they are both (a) reasonably expected to be to everyone’s
advantage, and (b) attached to positions and offices open to all.”**

The first principle is rational in the original position because, since it would be unreasonable for
someone to expect more than an equal share in the redistribution of primary goods because it is
impossible for someone to win special advantages for themselves in the original position, and
because no one would rationally agree to less, then the first principle of justice would logically
require equal distribution of these goods.*? His reasoning for the second principle is that,
because the parties are mutually disinterested, they would accept these inequalities knowing that
the basic structure would only allow them if they would improve the situation of everyone and
are consistent with “equal liberty and fair opportunity.”™ Rawls also states that they must
remain in serial order, to ensure that “the basic equal liberties protected by the first principle

cannot be justified, or compensated for, by greater social and economic advantages.”** Rawls’s

® John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 10.
10
John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 11.
11
John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 52-5 3.
12
13John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 130.
14John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 131.
5John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 52-54.


https://goods.12
https://society.10

Scrivani 4

theory guarantees that there will be fair equality of opportunity for all people, meaning that
”...positions are to be not only open in a formal sense, but that all should have a fair chance to
attain them...that those with similar life skills should have similar life chances.”*®> This would
“insure that the system of cooperation is one of pure procedural justice,” the advantage of this
being that “it is no longer necessary to keep track of the endless variety of circumstances and the
changing relative positions of particular persons.”® Another part of the theory is the difference
principle, which is part of the second principle of justice. It states that, “Assuming the
framework of institutions required by equal liberty and fair equality of opportunity, the higher
expectations of those better situated are just if and only if they work as part of a scheme which
improves the expectations of the least advantaged members of society.”*’ This means that
unequal distributions are only justified if they benefit the least advantaged, and that institutions
must be constructed in a way that benefits the least well off. Rawls’s theory of justice also says
that no one ought to be advantaged or disadvantaged because of natural or morally arbitrary
characteristics, his justification for this being that a person has done nothing to earn these

advantages, and therefore does not deserve a better starting place in society because of this.™®

Nozick’s theory on the other hand does not support the idea that there needs to be justice
in the basic institutions that create a society, but rather that there needs to be justice in individual

transactions among people in order to ensure justice. In Anarchy, State, and Utopia, Nozick

presents “the entitlement theory,” which he uses as guidelines to judge whether justice is being
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applied in people’s holdings.*® His theory states that as long as there is justice in the acquisition
of a holding, in the transfer of a holding, and in the rectification of holdings if they were acquired
and/or transferred unjustly, a person is entitled to them.?’ This theory prohibits all forms of
redistribution, as Nozick explains by defining historical principles and time-slice principles.
Nozick states that “the entitlement theory of justice is historical; whether a distribution is just
depends on how it came about.”** He believes that transactions that come about through current
time-slice principles, “which hold that the justice of a distribution is determined by how things
are distributed,” including welfare economics, are unjust because the fact that they are
unhistorical may, in his opinion, “violate people’s entitlements.”** Nozick also states that
patterned principles, which *“specify that a distribution is to vary along some natural dimension,
weighted sum of natural dimensions, or lexicographic ordering of natural dimensions,” %
including the distributive justice outlined in Rawls’s second principle and required by his theory,
are unjust because they can violate people’s liberty to transfer their holdings as they desire to.**
He also says that people have reasons for distributing their holdings as they please, which is
apparent in a capitalist system where individuals, “often transfer holdings to others in accordance

with how much they perceive these others benefitting them.”%*
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What is attractive about Nozick’s theory is that it seeks to protect people’s entitlements
(goods that they have justly acquired through “the entitlement theory’) which include natural
characteristics. Many are concerned with Rawls’s theory because they believe that in being
forced to have their goods redistributed, and in not being entitled to benefit from their own
natural characteristics, their liberty and sense of self-ownership is being violated. The
“entitlement theory,” in eliminating all forms of redistribution and allowing people to benefit
from their natural characteristics, appears to offer a just system that preserves the self-ownership

that people feel is being violated by Rawls’s theory of justice.

Nozick’s theory, which holds his version of liberty as more important than the fairness
that is largely associated with Rawls’s theory, has many flaws that could lead to discrimination
in a society due to this being acceptable as long as there was justice in the transfer, acquisition,
and rectification of the holdings as illustrated in Nozick’s “entitlement theory.” A lot of this
stems from the fact that morally arbitrary things about individuals are prohibited from
advantaging or disadvantaging people in Rawls’s theory of justice?®, whereas people are entitled
to these in Nozick’s libertarian theory.?” Part of the reason that these things would not be
permitted in Rawls’s theory of justice is that behind the veil of ignorance, as people are unaware
of what morally arbitrary characteristics they possess, they would not logically choose to allow
these characteristics to influence how they are treated in society. This is because if they, for
example, happen to be a member of an oppressed minority race, or come from an unfortunate
economic situation, it would be unreasonable for them to support policies that do not to seek to

improve their situation. On the other hand, if someone came from a majority race or a well-off

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 87.
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economic situation, it would be unreasonable for them to choose policies that limit their status in
society for the sake of others. Therefore, in the original position, it would be irrational for these
things to count because it could cause principles to be based on things that are irrelevant to
justice.®® However, in Nozick’s theory, people are entitled to these characteristics, and
individuals in a society are allowed to treat people based on how desirable their natural
characteristics are, so it could easily lead to the justification of things such as discriminatory
hiring practices. For example, if someone was looking to hire someone for a job and they valued
being a white male more than any other characteristic that someone could have, they could easily
dismiss an applicant simply for being a minority or a female. Though Nozick does not disagree
with Rawls’s first principle, that people do deserve basic liberties such as the right to vote,
freedom of speech and assembly, etc., he does disagree with the second principle that guarantees
that people will have equality of opportunity.?® Therefore, someone’s personal feelings about
what morally arbitrary characteristics are more desirable would take precedence over whether
someone is being treated fairly or not. This could have a negative effect on a society’s social and
economic development, because it could prevent the most skilled people in particular areas from
having the opportunity to pursue their areas of expertise. For example, if a scientist working on
discovering the cure for cancer only wanted to hire white males to their team because they saw
this characteristic as desirable for whatever reason, they could severely hinder the process if
there were a more capable applicant who happened to be a woman or a minority. Though the
woman or minority applicant’s intelligence would also be a morally arbitrary characteristic,

Rawls would not have a problem with their being hired because of these “accidents of nature and

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 17.
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social circumstance” as long as doing so would be for the “common benefit,” which clearly

discovering a cure for cancer would be.*® He states that,

“It is incorrect that individuals with greater natural endowments and the superior
character that has made their development possible have a right to a cooperative scheme that
enables glhem to obtain even further benefits in ways that do not contribute to the advantages of
others.”

Here, he makes a clear distinction between someone advancing, in a way that is of no
benefit to others, simply because they possess a morally arbitrary characteristic, and someone
who uses a morally arbitrary characteristic, which has helped them advance “in accordance with
the rules of a fair system of social cooperation,” meaning a system of equal opportunity for all
regardless of their natural talents and endowments, in order to benefit others in a society.*
Therefore, the problems with discriminating against people because they lack a desired morally
arbitrary characteristic, in a way that is not for the common benefit and takes place in a society
that does not have justice in their background institutions, could be applied to any company or
interest working to achieve an end goal. By not allowing the most capable candidate the
opportunity to obtain a position, an entire society’s development and advancement could be

hindered, showing why fairness is more reasonable than liberty.

Nozick might say that by demanding that people are not advantaged solely by morally
arbitrary characteristics, this in some ways violates their liberty in that it requires something
more of an individual than is laid out in the three principles in his entitlement theory. However,

Rawls does offer liberty as part of his theory. It is different from Nozick’s views on liberty in

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 88.
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that it shows how liberty loses some of it worth when it is not balanced out with certain elements
of equality.®® Rawls states that,

“The inability to take advantage of one’s rights and opportunities as a result of poverty and
ignorance, and a lack of means generally, is sometimes counted among the constraints definitive
of liberty. 1 shall not, however, say this, but rather I shall think of these things as affecting the
worth of liberty the value to individuals of the right that the first principle defines.”**

He then goes on to make a distinction between liberty and the worth of liberty, saying that
“liberty is represented by the complete system of the liberties of equal citizenship, while the
worth of liberty to persons and groups depends upon their capacity to advance their ends within
the framework the system defines.”® Here, Rawls shows that though Nozick’s theory is
dedicated to preserving liberty, if fairness is not somehow worked into a society’s structure, it
could limit the extent to which an individual can use their liberty to advance in a society. This
shows that though liberty is an important value for a society to have, without fairness it can
benefit an individual to a certain extent, particularly in the area of entitlements, but raises
questions of freedom for many members of a society. As previously explained, someone can use
their liberty to enforce things that oppress others such as discriminatory hiring practices.

Rawls’s theory accounts for this by guaranteeing not only basic liberties, but also using justice as
fairness as a way to have liberty and ensure that people can fully utilize it. Because it lacks
fairness, there are many ways that Nozick’s theory limits certain members of society. This is
done for the sake of liberties that seem to only effectively protect specific individuals, showing
why fairness is more necessary to have than Nozick’s version of liberty.

Nozick’s critique of Rawls” A Theory of Justice fails to prove that Nozick’s libertarian

theory is a better way for a society to function than Rawls’s theory of “justice as fairness.” For

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 179.
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example, Nozick questions why social cooperation necessarily raises the question of distributive
justice.*® He uses the example of ten Robinson Crusoe’s working alone on separate islands, and
says that if one of the Robinson Crusoe’s was not as well off on one of the islands as one of the
other ones, that it would clearly be without merit for him to demand resources because and claim
that the task of justice was to rectify these inequalities.*” Nozick then goes on to say that it is not
that no theory of justice is needed in this situation, as it would clearly be unjust for one island to
steal from another island, but that the correct theory here is his “entitlement theory.”®® He uses
this example to ask how social cooperation, rather than people working alone on separate islands,
would change the situation of justice to needing a theory other than the entitlement theory. He
asks why social cooperation in addition to people’s voluntary exchanges raises any special
problems about distribution, and why the “appropriate” set of holdings is not the one which
occurs in the process of “mutually-agreed-to exchanges” where people choose to give to others
what they are entitled t0.** Rawls disagrees in that he feels that social cooperation does very
obviously create the need to address distributive justice.** Though Nozick feels that his island
example proves Rawls wrong and shows that social cooperation does not necessarily require
distributive justice, Rawls proves that it does by acknowledging how conflicts come about in
social cooperative situations that demonstrate a need for distributive justice. He states that,
“...although a society is a cooperative venture for mutual advantage, it is typically marked by a
conflict as well as by an identity of interests. There is an identity of interests since social
cooperation makes possible a better life for all than any would have if each were to live solely on
his own efforts. There is a conflict of interests since persons are not indifferent as to how the
greater benefits produced by their collaboration are distributed, for in order to pursue their ends

they each prefer a larger to a lesser share...In the absence of a certain measure of agreement on
what is just an unjust, it is clearly more difficult for individuals to coordinate their plans

® Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 185.
’” Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 185.
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efficiently in order to insure that mutually beneficial agreements are maintained. Distrust and
resentment corrode the ties of civility, and suspicion and hostility tempt men to act in ways they
would otherwise avoid...once conception of justice is preferable to another when its broader
consequences are more desirable.”*!

Though the island example seems to illustrate that the entitlement theory would be an
appropriate theory to govern Robinson Crusoe’s on individual islands, it fails to show why social
cooperation would not cause conflicts of disagreement over holdings once social cooperation
began to take place. Rawls believes that there is a distinction between being entitled to
something and deserving it “in a fair although nonmoral sense”, as can clearly be seen in the fact
that there are people in “favored positions” that do not have “to a higher degree than others the
desired qualities and abilities.”* This indicates that “...even the best economic arrangements
will not always lead to the more preferred outcomes.”*® Therefore, because a group of people
working together would produce more goods than would be produced if they were working by
themselves, it is clear that people would not agree exactly which individual would be entitled to
those goods, or who would “deserve” what, creating the ‘problem’ that needs to be addressed
with distributive justice. As Rawls states, in a society where social cooperation is taking place,
“A set of principles is required for choosing among the various social arrangements which
determine this division of advantages and for underwriting an agreement on the proper
distributive shares.”** This explains why a theory of justice beyond the “entitlement theory” is
needed in a situation of social cooperation; the “entitlement theory” alone could not solve the
problem of people’s disagreements over how to justly distribute the goods that came about

through social cooperation, because some people may argue that they are entitled to certain

goods because of the “entitlement theory,” whereas others may actually deserve those goods but

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 4 and 6.
John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 276.
John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 276.
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cannot claim entitlement due to some outside circumstances that were out of their control. This
brings about the need for a theory of justice that acknowledges how these goods should be
distributed. Though Nozick believes that social cooperation does not raise issues of distributive
justice that the entitlement theory could not solve, his island example does not provide enough
valid reasoning for why this is so, showing why fairness in the form of distributive justice is
more necessary to have in a society that is made up of social cooperation than the liberty that
Nozick believes his “entitlement theory” to preserve.

The island example also fails in that it does not account for the profound influence that
background institutions have on people in societies. Rawls illustrates this in saying,
“...the primary subject of justice is the basic structure of society...the way in which major social
institutions distribute fundamental rights and duties and determine the division of advantages
from social cooperation. By major institutions | understand the political constitution and the
principle economic and social arrangements...taken together as one scheme, the major
institutions define men’s rights and duties and influence their life prospects...this structure
contains various social positions and that men born into different positions have different

expectations of life determined...by the political system as well as by economic and social
circumstances. In this way the institutions of society favor certain staring places over others.

245
Clearly, the individuals on the islands did not have to experience the influence of
background institutions in their proceedings. There were no significant economic or social
arrangements, no political constitutions influencing the placement of each Robinson Crusoe
within society. Therefore, “the entitlement theory” would fail as a way to preserve justice in a
society developed beyond people living without background institutions, as people’s places in
society would be altered in ways that could not be rectified or justly maintained via solely the

three rules necessary for justice in individual transactions. This shows another way in which the

island example fails to prove liberty to be more important than fairness; because it does not

John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 7.
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account for the inevitable injustices that arise under the influence of background institutions, it
offers no reasonable explanation for why fairness would not be necessary to correct them.

In Nozick’s libertarian theory, he also saying that he has an issue with the way that a
theory other than “the entitlement theory” would seem to lack the voluntariness in their
transactions that is so crucial to the liberty of individuals.*® However, Rawls’s theory does not
disregard voluntariness as an important part of the process, he just accounts for this in the
original position. As was mentioned earlier, in the original position, people would voluntarily
choose the values that their society would have, they just would not know their place in society
because they would be behind a veil of ignorance.*” As Rawls states in regards to justice as
fairness,

“Those who engage in social cooperation choose together, in one joint act, the principles which

are to assign basic rights and duties and to determine the division of social benefits. Men are to

decide in advance how they are to regulate their claims against one another and what is to be the
foundation charter of their society.”*®

It is clear that voluntariness of all citizens is included in his theory of justice; it is just
predetermined in the agreements made within the original position. Therefore, Nozick’s claims
that justice as fairness grossly ignores voluntariness incorrect, it is simply offered in a way that
guarantees fairness in Rawls’s theory.

Nozick critiques the original position as well, claiming that, “Rawls’ construction is
incapable of yielding an entitlement or historical conception of distributive justice.”® He
explains this by using the scenario of a group of students who could receive grades between zero

and one hundred and would be asked to allocate the grades amongst themselves so that the

® Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 150.
7 John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1999), 11.
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grades total to a given sum.>® In discussing this example, he points out that, according to the
original position, even people if people would prefer to use a historical principal to distribute the
grades that depends on how hard each student worked and their natural intelligence, they could
not do so because,

“No such notions are allowed to be at work in the original position...The whole procedure of
persons choosing principles in Rawls’s original position presupposes that no historical-
entitlement conception of justice is correct.”™

The grade distribution example does not succeed in showing that the original position is
an unsuitable standpoint from which to choose principles of justice. First and foremost, Nozick
seems to draw the conclusion that Rawls does not allow for entitlements of any kind within his
theory of justice. However, Rawls does address this by saying that people are entitled to benefits
that may arise from their natural assets, it just should be for the common benefit.>> He explains
this by saying,

“To be sure, the more advantaged have a right to their natural assets, as does everyone else; this
right is covered by the first principle under the basic liberty protecting the integrity of the person.
And so the more advantaged are entitled to whatever they can acquire in accordance with the
rules of a fair system of social cooperation.“>®

From this statement, it is apparent that Rawls’ theory and the original position would not
have an issue with students that have a more developed intelligence and have worked harder
obtaining higher grades. As long as their obtaining higher grades came from a system that

1,54

“improves the expectations of the least advantaged members of society,”" then these students

could justly receive their grades. As long as these students were part of a system where, say, the

> Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 199.
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least intelligent were given tutors or extra help with their school work, and the people with the
higher grades did not obtain them due to having been able to afford a private tutor or something
else that was to their advantage, then the students could justifiably choose the option where they
got the grades originally given out by the teacher in respect to Rawls’s theory of justice.
Another reason this grading example is not a legitimate way to illustrate problems with
the original position is because it does not prove that in the original position, students would not
choose the grades given by an impartial grader. Nozick doubts that students would choose these
grades; he believes that if students saw the grades beforehand, they would want to redistribute
them.>® However, in the original position, the students would clearly not have seen the grades,
and therefore would not immediately demand a redistribution. Rawls could say that in the
original position, the students would choose the impartial grader, because knowing that they
were part of a system where they would receive extra help if they were the least intelligent, that
no one in the class could use their wealth to pay for a private tutor, and that they would likely
receive high grades if they were naturally intelligent, then there would be no reason why they
would not choose what Nozick presents as the clear just choice, to accept the grades given to
them by the impartial grader. Nozick is incorrect in thinking that Rawls has an inappropriate
biased against historical principles; as Rawls does allow for people to benefit from their hard
work and natural talents, as long as this takes place in a system that works toward advancing

those that are worse off.

Within Rawls’s A Theory of Justice, many logical reasons and scenarios are offered to

why fairness is a necessary value for a society to have. In Anarchy, State and Utopia, Nozick

attempts to present scenarios that prove Rawls wrong and show liberty to be a more important

value in a society, but he fails to prove that liberty in the absence of fairness is ideal. Because

Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 200.
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the possibility of job discrimination that could potentially keep the most talented workers from
performing these duties is present in Nozick’s libertarian theory, as well as people being held
back from utilizing their liberty due to a lack of acknowledging that justice can be limited by
background institutions and conflict, it is clear that fairness is a necessary value for a society to
have, more so than liberty. Rawls’s “justice as fairness” shows how “the entitlement theory”
alone would not be able to solve the issues that would come about from social cooperation taking
place within a society heavily influenced by background institutions, and proves that there is a
need for some form of distributive justice in these scenarios. Nozick seeks to prove that the
original position would not allow for entitlements of any sort or historical principles to be
applied when clearly the logical option, but he fails to show that Rawls’s theory would not allow
people to benefit from their natural abilities. Though Rawls would not say that the people were
entitled to their natural abilities because of historical principles, his theory proves that a society
based on fairness would allow for them to benefit from their natural abilities as long as the
system in which they were operating was designed to help the least advantaged. Though Nozick
attempts to prove that the liberty guaranteed by the entitlement theory is more desirable for

people in a society than the fairness guaranteed by Rawls’s A Theory of Justice, he clearly falls

short of this in his examples and in his reasoning.
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